


THE COMMONWEALTH OF MASSACHUSETTS
OFFICE OF THE ATTORNEY GENERAL

CENTRAL MASSACHUSETTS DIVISION
10 MECHANIC STREET, SUITE 301
WORCESTER, MA 01608

Maura HeaLEY
508) 792-7600
ATTORNEY (GENERAL (5(03) 7)95-1991 fax

WWW.mass.gov/ago

October 6, 2020

Eva K. Szkaradek, Town Clerk
Town of Acton

472 Main Street

Acton, MA 01720

Re:  Acton Annual Town Meeting of June 29, 2020 -- Case # 9850
Warrant Article # 12 (Zoning)
Warrant Article # 13 (General)

Dear Ms. Szkaradek:
Articles 12 and 13 - We approve Articles 12 and 13, and map amendment related to

Article 12, from the June 29, 2020 Acton Annual Town Meeting. We will return the approved
map to you by mail. Our comments regarding Article 13 are provided below.

Article 13 - Article 13 amends the general by-laws, Chapter E, “General Public
Regulations,” to delete the existing text of Section E41, “Alcoholic Beverage on Town
Common,” and insert a new Section E42, “Alcohol in Public.”! The new Section E42 provides
as follows, with emphasis added:

No person shall drink or possess an unsealed container of any alcoholic beverage as
defined in Chapter 138, Section 1 of the Massachusetts General Laws while in or upon
any public way or any way that the public has a right of access, whether in or upon a
vehicle, or on foot, or while in or upon any public place or public building or
playground, or while in or upon a private parking lot, or a private way to which the
public has access as invitees or licensees unless they possess a valid one-day liquor
license from the Board of Selectmen. A police officer may arrest without a warrant
any person who commits a violation of this Bylaw in his presence and may seize the
alcoholic beverages, which shall be kept by him and destroyed upon adjudication or
returned to the person entitled to lawful possession.

The common law authority of a police officer to make a warrantless arrest for a
misdemeanor, absent a statute, extends only to those misdemeanors that (1) constitute a breach of
the peace, (2) are committed in the presence of the officer, and (3) are continuing at the time the
arrest is made. Commonwealth v. Gorman, 288 Mass. 294, 297 (1934). General Laws Chapter

' Article 13 also amends Section E45, “Non-Criminal Disposition™ to delete reference to Section E41.
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272, Section 59, authorizes a police officer to arrest without a warrant a person in willful
violation of a by-law “the substance of which is the drinking or possession of [an] alcoholic
beverage,” as follows, with emphasis added:

Whoever remains in a street or elsewhere in a town in willful violation of an
ordinance or by-law of such town or of any rule or regulation for the government or
use of any public reservation, parkway or boulevard made under authority of law by
any department, officer or board in charge thereof, whoever is in a street or elsewhere
in a town in willful violation of an ordinance or by-law of such town or of any rule or
regulation for the government or use of any public reservation, parkway or boulevard
made under authority of law by any department, officer or board in charge thereof, the
substance of which is the drinking or possession of alcoholic beverage, and whoever
in a street or other public place accosts or addresses another person with profane or
obscene language, in willful violation of an ordinance or by-law of such town, may be
arrested without a warrant by an officer authorized to serve criminal process in the
place where the offence is committed and kept in custody until he can be taken before
a court having jurisdiction of the offence.

Because G.L. c. 272, § 59, authorizes a person who is in willful violation of a by-law
prohibiting the drinking or possession of an alcoholic beverage to be arrested without a warrant,
we approve the amendments adopted under Article 13. However, the Town must ensure that
Section E42, is applied in a manner consistent with G.L. c¢. 272, § 59. The Town should consult
with Town Counsel with any questions on this issue.

Note: Pursuant to G.L. c. 40, § 32, neither general nor zoning by-laws take effect unless the Town
has first satisfied the posting/publishing requirements of that statute. Once this statutory
duty is fulfilled, (1) general by-laws and amendments take effect on the date these posting
and publishing requirements are satisfied unless a later effective date is prescribed in the
by-law, and (2) zoning by-laws and amendments are deemed to have taken effect from the
date they were approved by the Town Meeting, unless a later effective date is prescribed in
the by-law.

Very truly yours,

MAURA HEALEY
ATTORNEY GENERAL

Hteoto DB. Cupriots

By: Nicole B. Caprioli
Assistant Attorney General
Municipal Law Unit

10 Mechanic Street, Suite 301
Worcester, MA 01608

(508) 792-7600 ext. 4418

cc: Town Counsels Stephen D. Anderson and Nina Pickering-Cook









private parking lot, or a private way to which the public has access as invitees or
licensees, or in or upon any private land or place without the written consent of the owner
or authorized person in control thereof. A police officer may arrest without a warrant any
person who commits a violation of this Bylaw in his presence and may seize the alcoholic

beverages, which shall be kept by him and destroyed upon adjudication or returned to the
person entitled to lawful possession.

E45. Non-Criminal Disposition
Chapter E - Sections E35, 36, 37, 38, 39, 40, 41, 42 — Miscellaneous Prohibitions Bylaw;
enforcing person - regular police officer - Fine $25.00. ]

MOTION: Mrs. Gardner moves that the Town adopt the General Bylaws amendments as set forth in
the Article.

CONSENT MOTION CARRIES



